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Oracle Corp. Sanctioned

ÅNursing Home Pension Fund v. Oracle Corp., C01-988SI (N.D.Calif.).  On 

September 2, 2008, a federal judge ordered Oracle Corp. sanctioned in its 

securities class action for willfully destroying, or failing to preserve, 

thousands of e-mails from Larry Ellison and for failing to preserve audio 

recordings Ellison made.

ÅñThe Court holds that plaintiffs are entitled to adverse inference 

instructions with regard to Ellisonôs emails and the Softwar-related 

materials.ò

ÅThe Judge noted that Oracle turned over just 15-emails sent or received 

by Ellison from his own e-mail files.   Oracle argued that more than 1,650 

of Ellisonôs e-mails were produced from the files of other employees.   The 

Judge found that without the ability of the plaintiffs to demonstrate that 

certain e-mails were found in Ellisonôs files, Ellison could argue that he 

never read or received the e-mails sent to him and thus had no knowledge 

of their contents.  Oracle had an obligation to preserve his e-mails.



Many Executives Still Feel Pressure 

of E-Discovery Issues

ÅAlmost 2 out of 5 executives are still harried by e-discovery issues 

more than 18 months after amendments to federal e-discovery rules 

per a Deloitte poll of more than 520 executives.

Å17.5% characterized their company as ñnot ready to handle complex 

discovery requests.ò

Å11.8% report no specific policy for document retention and 

destruction

Å9.4% issue specific directives during litigation, but have no 

permanent policies on the books.

ÅCost of e-discovery topped the list of concerns.

Å16.3% feared court sanctions due to vendor in house error.

Å12.9% are anxious about failing to meet court deadlines.



3.25 Trillion Emails Annually

90% of all 

information 

is digital



Four days before 

the Columbia 

space shuttle 

disintegrated in 

the sky, a senior 

research engineer 

sent a NASA 

colleague an 

e-mail asking

http://en.wikipedia.org/wiki/Image:STS-107_launch.jpg
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AN OUNCE OF PREVENTION . . .

ÅAugust 2005: former FEMA Director, Michael Brown, 

sent and received e-mails concerning the conditions in 

New Orleans after Hurricane Katrina.  These e-mails 

came to light during testimony before the U.S. Senate 

where Director Brown claimed to have little or no 

knowledge of conditions ñon the groundò for New 

Orleans residents.



Director Brown claimed to 

have little or no knowledge 

of conditions ñon the 

groundò for New Orleans 

residents.
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Detroit Mayor Kwane Kilpatrick testified at a whistle blower 

trial by two Detroit police officers, apparently unmindful of 

his text messages:
Kilpatrick was 

charged with 12 

felony counts and 

on September 4, 

2008 he pleaded 

guilty.   He will serve 

4 months in jail with 

5 years of 

probation, resign 

and pay $1 million 

in restitution.

The police officers 

won $8.4 million

Kilpatrick read a statement in Court, ñI lied under oath . . .  I did so with 

an intent to mislead the Court and jury and to impede and obstruct the 

fair administration of justice.ò



Beatty, too, denied the affair ï10 times on 

the witness stand in August.  But the text 

messages sent to a city-issued SkyTel 

pager, show a different picture

ñIôm madly in love 

with you.òKilpatrick 

wrote on Oct. 3, 2002

ñI hope you feel that 

way for a long 

time,òBeatty replied 

to the mayor.  ñIn 

case you havenôt 

noticed, I am madly 

in love with you, 

too!ò

On Oct. 16, 2002, 

Kilpatrick wrote Beatty: 

ñIôve been dreaming 

all day about having 

you all to myself for 3 

days. Relaxing, 

laughing, talking, 

sleeping and making 

love.òBeatty starts a 4 month jail sentence in Jan 2010
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EVERYTHING IS A POTENTIAL RECORD
Lawrence Mendte and Alycia Lane of CBS News

Philadelphia News Anchor Charged with Hacking Co-Anchorôs Email



Record of Unauthorized 

Email Log In

ÅIf you are ever tempted to secretly read 
somebody elseôs email, turns out youôre not 
alone!

ÅMendte allegedly hacked into his former co-
anchor Laneôs personal email accounts 537 
times since January 2008 and leaked contents 
to the press, according to the criminal complaint 
filed on July 28, 2008

ÅJan-May 2008: Mendte checked Laneôs:
ïMac account 452 times

ïYahoo account 85 times



Private Emails Leaked to the 

Media Alerted Lane to the 

Unauthorized Access
Lane sent married NFL Network anchor Rich Eisen pictures of herself in a 

bikini, which were intercepted by Eisen's wife Suzy Shuster, an ABC reporter. 

It is believed that Mendte leaked the correspondence to the press, including 

the wife's classic response: 

"Boy, do you look amazing in a bikini . . . congrats! Whatever you're 

doing, (Pilates? yoga?) keep doing it - it's working for you. Anyway, 

sorry but those seven e-mails you sent to my husband, Rich, well, 

oops, they came to the e-mail address we both use from time to time, 

but no worries, I'll forward the beach shots as well as the ones of you 

dancing with your friends on to his main address. Do you have it?"

She then provides her hubby's private e-mail

"since you surely are trying so hard to get his attention. I mean, what 

better way to get a guy's attention than with skin! Best - Suzy Shuster 

Eisen" 



Examples of detailed logs 

evidencing unauthorized 

access by Mendte from his 

home, sports club, vacation 

home and office
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E-mail: ñI 

suggested 

deleting some 

language that 

might suggest we 

have concluded 

the release is 

misleading,ò 

wrote a lawyer 

about an Enron 

financial release.

Result: Arthur Anderson was found guilty of obstructing an 

SEC investigation into Enron.  Arthur Anderson subsequently 

went out of business, even though the U.S. Supreme Court later 

reversed the conviction.

U.S. v. Arthur Anderson



WHAT IS ELECTRONIC DISCOVERY?



ELECTRONIC DISCOVERY IS THE 

DISCOVERY OF ñELECTRONICALLY 

STORED INFORMATIONò

ÅRule 34 Committee Note: The term ïñESIò for short ïñis 

intended to be broad enough to cover all current types of 

computer-based information, and flexible enough to 

encompass future changes and developments.ò

ÅRule 34 Committee Note: ñThe wide variety of computer 

systems currently in use, and the rapidity of 

technological change, counsel against a limiting or 

precise definition of electronically stored information.ò



COMMON EXAMPLES OF 

ELECTRONICALLY STORED 

INFORMATION

ÅEmail

ÅWord processing or excel files

ÅElectronic databases of any sort (including 

databases built on proprietary software)

ÅCD-ROMs, DVD-ROMs, PDAs

ÅData contained on a hard-drive

ÅData contained on a server

ÅSystem backup tapes

ÅMetadata



AMENDMENTS TO THE FEDERAL 

RULES OF CIVIL PROCEDURE 

ADDRESSING DISCOVERY OF 

ELECTRONIC INFORMATION



PRE-DISCOVERY CONFERENCES AND 

SCHEDULING ORDERS

ÅRule 16(b)(5): allows scheduling order to Include 

ñprovisions for disclosure or discovery of 

electronically stored information.ò

ÅRule 16 Committee Note: ñThe amendment to Rule 

16(b) is designed to alert the court to the possible 

need to address the handling of discovery of 

electronically stored information early in the litigation 

if such discovery is expected to occur.ò



DISCOVERY PLANNING CONFERENCE

ÅRule 26(f)(3): discovery conference now must include a 

discussion of ñany issues relating to disclosure or 

discovery of electronically stored information, including 

the form or forms in which it should be produced.ò

ïSee also Rule 34 Committee Note: Rule 34 now 

ñpermits a requesting party to specify the form or 

forms in which it wants electronically stored 

information produced.ò



INITIAL MANDATORY DISCLOSURES 

(RULE 26) (14 Days After Discovery 

Conference)
ÅRule 26(a)(1)(B): a party must provide to other parties ña 

copy of, or a description by category and location of, all 

documents, electronically stored information, and 

tangible things that are in the possession, custody, or 

control of the party and that the disclosing party may use 

to support its claims or defensesé.ò



LIMITATIONS ON INITIAL DISCLOSURES 

(RULE 26(b))

ÅRule 26(b)(2)(B): ñA party need not provide discovery of 

electronically stored information from sources that the 

party identifies as not reasonably accessible because of 

undue burden or cost.ò

ïNote -- the burden is on the party resisting discovery 

to prove undue burden or cost.

ïWhat does this mean for initial disclosures?



LIMITATIONS ON INITIAL DISCLOSURES 

(RULE 26(b)) (contôd)

ÅRule 26 Committee Note: ñThe responding party must 

also identify, by category or type, the sources containing 

potentially responsive information that it is neither 

searching nor producing.ò

ÅRule 26 Committee Note: ñA partyôs identification of 

sources of electronically stored information as not 

reasonably accessible does not relieve the party of its 

common-law or statutory duties to preserve evidence.ò



NOT JUST SPOILATION BUT FAILURE TO 

UNCOVER E-DOCUMENTS


